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Brit Suttell, PACBA President
Greetings from the Pennsylvania Creditors’ Bar Association! Looking back
since our last newsletter, several interesting nation-wide developments have
occurred. First, as noted in our last newsletter, United States Supreme Court
agreed to accept cert. Midland Funding, LLC v. Johnson, Docket No. 16-348; that
concerns whether the filing of proofs of claim on debt that is beyond the statute of
limitations is actionable under FDCPA. Since then, the Court heard oral argument
on January 17, 2017. I will not make any predictions, nor even attempt to guess at
how the Court may rule other than to say the Court seemed divided. Since there
are only eight (8) members who heard the case, any number of things could
happen. Whatever, the outcome, the industry should know by the end of the term
in June.
Second, the Supreme Court granted cert. in another FDCPA case, Henson v.
Santander Consumer USA, Inc., Docket No. 16-349. This case comes up from the
4th Circuit and looks at the definition of “debt collector,” specifically whether a
company that regularly attempts to collect debts it purchased after the debts had
fallen into default should be considered a “debt collector.” Oral argument has been
scheduled for April 18, 2017. Again, I believe, the industry could have an opinion
by the end of this Court’s term.
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The second step under the Lodestar approach is to determine the number of hours reasonably expended
on litigation. The Navarro court reasoned that where time cannot be billed to a client it cannot be bill to
an adversary. Of particular interest is the fact that this Court determined that administrative fees such as
opening a file or speaking with a process server were not billable hours and therefore not charged to the
Defendant.
It should be noted that Navarro involved a Rule 68 Offer of Judgment. When properly utilized, a Rule 68
Offer of Judgment can be an effective tool to set parameters for settlement and limit attorney’s fees. Be
careful when drafting an offer of judgment to cap the accrual of attorney’s fees only to the time when the
offer is served on the Plaintiff (or counsel). Defense Counsel in Navarro included language in their offer
that allowed for the accrual of attorney’s fees through the resolution of the Offer of Judgment.
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that you buy your own personal copy of the 2017 PA Rules of Civil Procedure. I
believe having those books in print and making sure your notice matches the
rule completely is the only way to protect you from having to settle your next
claim.
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these questions.
The first step under the Lodestar approach is to determine a reasonable hourly rate. In Navarro the court
aligns itself with other courts within the 3rd Circuit and relies upon the local attorney fee schedule
published by Community Legal Services, Inc. (“CLS”). The CLS fee schedule outlines market rates for
an attorney based on geographic region. The Court views CLS’s fee schedule as recommended rates and
makes adjustments based on variables such as skill required, time spent and experience of attorney(s)
involved.
The second step under the Lodestar approach is to determine the number of hours reasonably expended
on litigation. The Navarro court reasoned that where time cannot be billed to a client it cannot be bill to
an adversary. Of particular interest is the fact that this Court determined that administrative fees such as
opening a file or speaking with a process server were not billable hours and therefore not charged to the
Defendant.
It should be noted that Navarro involved a Rule 68 Offer of Judgment. When properly utilized, a Rule 68
Offer of Judgment can be an effective tool to set parameters for settlement and limit attorney’s fees. Be
careful when drafting an offer of judgment to cap the accrual of attorney’s fees only to the time when the
offer is served on the Plaintiff (or counsel). Defense Counsel in Navarro included language in their offer
that allowed for the accrual of attorney’s fees through the resolution of the Offer of Judgment.

